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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Layoffs  and  Equal  Employment 
Opportunity 

The  Equal  Employment  Opportunity 
Commission  (“EEOC”,  “the 
Commission”)  enforces,  among  other 
statutes.  Title  VII  of  the  Civil  Rights  Act 
of  1964,  (“Title  VII”,  “the  Act”)  which 
makes  it  illegal  to  discriminate  in 
employment  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin,  and  the 
Age  Discrimination  in  Employment  Act 
of  1967  (“ADEA”)  which  makes  it  illegal 
to  discriminate  in  employment  on  the 
basis  of  age. 

Congress  enacted  Title  VII  to  improve 
the  economic  and  social  conditions  for 
minorities  and  women  by  providing 
equal  opportunities  in  the  workplace.  As 
a  result  of  this  legislation,  in  the  late 
1960’s  and  early  1970’s,  many  new 
employment  opportunities  opened  up  to 
minorities  and  women  in  areas  where 
they  had  been  previously  denied  access. 

As  many  minorities  and  women  have 
only  recently  been  hired,  many  of  them 
have  not  yet  had  time  to  accrue 
seniority  sufficient  to  withstand  layoffs. 
In  recessionary  periods,  such  as  the 
current  one,  they  are  therefore  usually 
the  first  to  be  laid  off  when  an  employer 
finds  it  necessary  to  reduce  its  labor 
needs.  The  Commission  is  greatly 
concerned  that  because  such  layoffs 
usually  have  an  adverse  impact  on 
minorities  and  women,  the  routine  use 
of  layoffs  on  a  last-hired,  first-fired 
basis,  is  beginning  to  eradicate  many 
recent  affirmative  gains  made  in  the 
workplace.  The  Commission  is, 
therefore,  interested  in  investigating 
alternative  approaches  to  layoffs  which 
would  satisfy  the  employer’s  reduced 
labor  needs  with  a  minimum  of  adverse 
impact  on  minorities  and  women.  In  this 
regard,  the  Commission  is  seeking 
information  from  the  widest  range  of 
people  and  organizations  who  are 
affected  by  layoffs. 

The  Commission,  which  has  only 
assumed  jurisdiction  over  the  Age 
Discrimination  in  Employment  Act  in 
the  past  year,  is  also  concerned  that 
layoffs  by  employers  may  be  directed 
against  older  workers  in  particular.  This 
trend  is  well  documented  by  complaints 
received  from  charging  parties  and 
cases  brought  in  courts  both  recently 
and  during  previous  periods  of 
recession.  The  Commission  is  therefore 
seeking  information  from  older  workers, 
their  organizations  and  others  familiar 
with  this  problem  as  well  as  from 
employers  who  have  developed 


sensitivity  and  mechanisms  to  avoid 
discriminatory  layoffs  of  older  workers. 

In  Griggs  v.  Duke  Power  Co.,  401  U.S. 
424  (1971),  the  Supreme  Court  held  that 
natural  employment  practices  are 
discriminatory  where  they  have  an 
adverse  impact  on  minorities  and 
women  and  cannot  be  justified  by 
business  necessity.  The  Court  of 
Appeals  in  Robinson  v.  Lorillard,  444  F. 
2d  791  (4th  Cir.  1971),  held  that  in  order 
to  establish  a  business  necessity  for 
using  an  employment  practice  which  has 
such  an  adverse  impact,  the  employer 
must  demonstrate  that  there  are  no 
available  alternative  which  would 
accomplish  the  employer’s  business 
purposes  with  a  lesser  adverse  impact 
on  minorities  or  women. 

Section  703(h)  provides  that  .  .  it 
shall  not  be  an  unlawful  employment 
practice  for  an  employer  to  apply 
different  standards  of  compensation,  or 
different  terms,  conditions,  or  privileges 
of  employment  pursuant  to  a  bona  fide 
seniority  .  .  .  system.  .  .  .”  The 
Supreme  in  International  Brotherhaod  of 
Teamsters  v.  U.S.,  431  U.S.  324  (1977), 
while  recognizing  that  but  for  §  703(h) 
employment  practices  which  freeze  the 
status  quo  of  pre-Title  VII 
discriminatory  employment  practices 
violate  Title  VII,  held  that  the 
Congressional  intent  in  enacting  §  703(h) 
was  to  protect  bona  fide  seniority 
systems.  Nonetheless,  under  Teamsters, 
a  seniority  system  is  not  bona  fide  if 
there  is  a  demonstration  that  there  was 
a  discriminatory  intent  in  the  genesis  or 
maintenance  of  the  system. 

However,  even  where  a  particular 
layoff  may  not  be  violative  of  Title  VII, 
an  employer  may  find  itself  vulnerable 
to  private  litigation  or  enforcement 
action  by  the  EEOC  or  other 
governmental  agencies,  such  as  the 
Office  of  Federal  Contract  Compliance 
Programs,  at  a  later  date  when  the 
employer  is  in  a  new  hiring  phase.  The 
employer  may  then  be  confronted  with  a 
situation  where  it  has  to  institute  or 
reinstitute  affirmative  action  plans 
because  its  earlier  efforts  to  correct  past 
discrimination  were  largely  nullified  by 
intervening  layoffs. 

There  are  very  substantial  incentives 
which  should  prompt  employers  to 
consider  alternatives  to  layoffs.  For 
example,  as  noted  above,  by  not 
routinely  resorting  to  layoffs,  an 
employer  may  be  able  to  avoid  potential 
liability  under  Title  VII  as  well  as 
Executive  Order  11246.  Additionally,  as 
the  economy  has  become  increasingly 
dependent  on  technology,  the  cost  of 
training  new  employees  has  become  a 
much  greater  part  of  the  employers’ 
investment,  as  compared  to  prior 
periods  when  the  economy  was 


dominated  by  unskilled  and  semi-skilled 
manufacturing  jobs  and  workers.  When 
an  employer  lays  off  a  worker  today  the 
employer  often  loses  the  considerable 
investment  that  an  experienced  and 
trained  workforce  represents.  Therefore, 
in  today’s  economy,  it  is  to  the 
employer’s  advantage  to  explore 
alternative  means  of  reducing  labor 
costs  which  to  the  greatest  extent 
possible  avoid  laying  off  workers. 

There  are  substantial  Incentives  for 
labor  organizations  too.  Some 
alternative  approaches  would  result  in 
most  workers,  not  only  the  minority  and 
female  workers,  keeping  their  jobs,  and 
thus  affording  protection  against  layoffs 
to  all  union  members  generally.  For 
example,  if  worksharing  were  the 
selected  alternative,  greater  job  security 
would  also  be  afforded  to  the  less  senior 
white  workers  who  might  otherwise  be 
subject  to  being  laid  off.  Furthermore, 
any  approach  that  would  keep  most  of 
its  members  employed,  would  also 
provide  the  union  with  the  strength  that 
an  active  dues  paying  membership 
provides. 

As  the  Commission  has  stated  in  a 
resolution  adopted  on  April  1, 1980,  in 
exercising  its  discretionary  enforcement 
authority,  “the  Commission  shall 
recognize  the  ‘good  faith’  efforts  of 
unions  and  employers  to  eliminate 
discriminatory  employment  practices, 
whether  undertake  in  cooperation  with 
each  other  or  unilaterally  .  .  .”  65  Daily 
Labor  Report  at  D-2  (4/2/80). 

Congress  in  enacting  Title  VII 
intended  not  only  to  prohibit 
employment  discrimination,  but  also  to 
encourage  employers,  labor 
organizations,  and  others,  to  voluntarily 
modify  employment  practices  which 
constitute  barriers  to  equal  employment 
opportunity  for  minorities  and  women. 
Such  voluntary  action  is  not  to  be 
necessary  by  the  standard  of  whether  it 
would  have  been  required  had  there 
been  litigation,  for  this  standard  would 
undermine  the  legislative  purpose  of 
first  encouraging  voluntary  action 
without  litigation.  As  the  Supreme  Court 
stated  in  United  Steelworkers  of 
America,  AFL-CIO  v.  Weber,  443  U.S. 
193  (1979),  where  an  employer’s— 

plan  was  adopted  voluntarily,  we  are  not 
concerned  with  what  Title  VII  requires  or 
with  what  a  court  might  order  to  remedy  a 
past  proven  violation  of  the  Act.  The  only 
question  before  us  is  the  narrow  statutory 
issue  of  whether  Title  VIl  forbids  private 
employers  and  unions  from  voluntarily 
agreeing  upon  bona  fide  .  .  .  [measures] 
designed  to  break  down  old  patterns  of .  .  . 
segregation  and  hierarchy.  [At  pp.  200  and 
208). 
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The  Court  concluded  that  such 
voluntary  measures  are  permissible 
under  Title  VII. 

The  Commission  therefore  strongly 
urges  employers,  labor  organizations 
and  other  persons  affected  by  Title  VII 
to  make  serious  efforts  to  find 
alternative  methods  of  reducing  the 
labor  costs  which  do  not  have  a 
disproportionately  adverse  impact  on 
minorities  and  women.  If  it  is  absolutely 
necessary  to  resort  to  a  layoff,  methods 
should  be  explored  to  effectuate  the 
layoff  according  to  plantwide  seniority 
as  opposed  to  departmental  seniority — 
the  former  method  usually  has  a  lesser 
adverse  impact  on  minorities  and 
women.  However,  whenever  layoffs  are 
not  required,  employers  should  look  to 
other  methods  of  reducing  labor ‘cost 
that  retain  the  greatest  number  of 
workers,  especially  newly  hired  or  * 
promoted  minorities  and  women. 

Worksharing,  usually  through  a 
reduced  work  week,  is  an  example  of 
such  an  alternative  to  layoffs  which  has 
been  recognized  by  many  employers 
and  unions,  with  almost  one-third  of 
union  contracts  providing  for  this  option. 
California  law  now  allows 
unemployment  insurance  to  be  used  to 
pay  for  unemployed  days  as  an 
alternative  to  traditional  payments  for 
total  unemployment.  Employers  and 
unions  should  undertake  to  achieve  this 
option  through  their  own  state 
legislatures  in  order  to  make 
worksharing  a  more  attractive  method 
for  reducing  labor  costs,  thereby 
benefiting  all  workers  and  reducing  the 
adverse  impact  on  minorities  and 
women  in  particular.  The  governors  and 
state  legislators  of  the  fifty  states  are 
urged  to  effect  the  minor  change  in  state 
unemployment  compensation  laws  that 
would  allow  unemployment  insurance  to 
be  used  to  subsidize  shortened  work 
weeks  as  a  measure  to  reduce 
unemployment  in  their  states. 

The  Commission  is  interested  in 
receiving  information  and  suggestions  as 
to  types  of  alternative  approaches  that 
are  now  in  use  or  may  be  feasible.  The 
Commission  is  particularly  interested  in 
receiving  such  information  from 
employers,  labor  organizations,  and  the 
affected  individuals,  including  older 
workers,  or  groups.  Pending  further 
development  of  alternative  approaches, 
the  Commission  will  continue  its 
vigorous  enforcement  of  Title  VII  as  to 
employment  practices  that  have  an 
adverse  impact  on  minorities  and 
women;  and  will  very  closely  and 
strictly  analyze  and  claims  that  such 
employment  practices  are  protected 
under  section  703(h)  of  Title  VII.  The 
Commission’ will  similarly  vigorously 


enforce  the  ADEA  wherever  there  is 
evidence  of  discriminatory  layoffs  of 
workers  protected  imder  that  statute. 
date:  Comments  must  be  received  on  or 
before  December  11, 1980. 

ADDRESS:  Address  all  comments  to: 
Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  NW,  Washington,  D.C. 
20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  Room  4002,  E 
Street,  NW,  Washington,  D.C.  20506; 
telephone  (202)  634-7060. 

Signed  at  Washington,  D.C.,  this  9th  day  of 
September  1980. 

For  the  Commission. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 
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